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Court Room At the 157 Floor
6, lrairlie Place Warchouso REASONED ORDER NO. 42 DT 07.05.201¢
Kolkata- 700 001. PROCEEDINGS NQ.1543 OF 2017

BOARD OF TRUSTEES OF THE PORT OF KOLKATA
Vs-
M/s. Tata Scob Dealers Cal Ltd. (as O.P.)

F O R M-“B”

ORDER UNDER SUB-SECTION (1) OF SECTION 5 OF THE PUBLIC
PREMISES (EVICTION OF UNAUTHORISED OCCUPANTS) ACT, 1971

WHEREAS [, the undersigned, am satisfied, for the reasons recorded below that
M/s. Tata Scob Dealers Cal Ltd. OF 20, Strand Road, Kolkata 700001 AND
also at Beside PTR Siding no. 16, Shalimar, Howrah 711102 is in
unauthorized occupation of the Public Premises specified in the Schedule
below:

REASONS

1. That O.P. Company has failed to appear before this Forum and
failed to submil its Reply to the Show Cause Notice u/s.4 and 7 of
the Act in spite of sufficient chance.

2 That O.P. Company has failed to bear any witness or adduce any

evidence in support of its occupation into the public premises in

spite of sufficient chance.

That in gross violation of the condition of tenancy as granted by the

Port Authority, O.P. Company has abandoned the public premises

in favour of a rank outsider, namely Madhu Kant Surelia alias

Madhu Surelia alias Madhu Kant Sharma who is in enjovment of

the public premises in question by way of commercial

W

establishment.

4. That O.P. Company has clearly parted with possession of the
public premiscs unauthorizedly without having any authority
under law.

5. That unauthorised constructions have been erected in the public
premises in question without having any approval of KoPT or the
concerned Municipal Authority or the other Authorities in question.

Please see overleaf....
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6. That the Notice to Quil / ejectment notice dated 08.08.2014 as issued
by the Port Authority is valid, lawful and binding upon the parties.

Yo That O.P. Company was clearly a defaulter of rent and taxes, at the
time of issuance of the said Notice to Quit.

8. That O.P. Company has lost its authority to occupy the public
premises after determination/termination of the lease as mentioned in
the notice to Quit dated 08.08.2014.

9, That O.P.’s occupation and occupation of any outsider into the public

premises 1s wronglul on and from the date of coming into effect of the
Notice to Quil dated 08.08.2014 and O.P. is liable to pay damages for
such unauthorized use and cccupation of the public premises upto
the date of handing over of clear, vacant and unencumbered

possession to the Port Authority.

A copy ol the reasoned order No. 42 dated 07.05.2019 is attached hereto which
also forms a part of the reasons.

NOW, THEREFORE, in cxcreise of the powers conferred on me under Sub-Section (1)
of Scction 5 of the Public Premises {Eviction of Unauthorized Occupants) Act, 1971, I
hereby order the said M/s. Tata Scob Dealers Cal Ltd. OF 20, Strand Road,
Kolkata 700001 AND also at Beside PTR Siding no. 16, Shalimar, Howrah
711102 and all persons who may be in occupation of the said premises or any part
thercof to vacate the said premises within 15 days of the date of publication of this
order, In the event of refusal or failure to comply with this order within the period
specified above the said M/s. Tata Scob Dealers Cal Ltd. OF 20, Strand Road,
Kolkata 700001 AND aiso at Beside PTR Siding no. 16, Shalimar, Howrah
711102 and all other persons concerned are liable to be evicted from the said
premises, if need be, by the use of such force as may be rnecessary.

SCHEDULE

The said picce or parcel ol land Msg. aboul 317.73 sq.mts. or thereabouts situated at
Shalimar, P.T.R. Siding No.16, Howrah, P.S. Shibpur, District and Registraticn
District Howrah. It is bounded on the North partly by the Trustees’ land occupicd by
Nalini Behart Sett and partly by strip of open land used as Railway margin of saflety
alongside Railway Track, on the East by the Trustees’ land occupicd by M/s. Upendra
Mallick & Co., on the South partly by the Trustees’ land occupted by M/s. Upendra
Nath Mallick & Co. and partly by Trustees’ land used as Road, on the West by the

Trustees” land occupicd by Nalini Bchari Sett.

Trustces’ means the Board of Trustees of the Port of Kolkata.

e

Signature & Seal of the

Esiate Officer.

Dated:; 07.05.2019

COPY FORWARDED TO THE ESTATE MmAGER;CHIEF LAW OFFICER, KOLKATA
PORT TRUST FOR INFORMATION. '
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BOARD OF TRUSTEES OF THE PORT OF KOLKATA
-Vs-
M/s. Tata Scob Dealers Cal Ltd. (as O.P.)

Form of order under Sub -scction (1) and {2A) of Section 7 of the Public
Premises (BEviction of Unauthorised Occupants) Act, 1971

To

M/s. Tata Scob Dealers Cal Ltd.
20, Strand Road,

Kolkata 700001

AND also at Beside PTR Siding no. 16,
Shalimar, Howrah 711102

WHEREAS you are in occupation of the public premises described in
the Schedule below. (Piease see on reverse).

AND WHEREAS, by written notice dated 16.01.2017 you were called
upon to show cause on/or before 25.01.2017 why an order requiring vou to
pay a sum of Rs. 2,47,175/- {Rupees Two Lakhs Forty Seven Thousand
One hundred seventy five only) being the rent payable together with
compound interest in respect of the said premises should not be made;

And whereas vou have failed to represent the instant proceedings
inspite of repeated chances given to you. As such no evidence have been
produced by you in support of your case.

NOW, THEREFORIZ, in exercise of the powers conferred by sub-section
(1) of Section 7 of the Public Premises (Eviction of Unauthorised Occupants)
Act 1971, I hereby require you to pay the sum of Rs. 2,47,175/- (Rupees
Rupees Two Lakhs Forty Seven Thousand One hundred seventy five
only) for the period 31.03.1978 to 31.08.2014 (both days inclusive} to
Kolkata Port Trust by 31.05.2019.

PLEASE SEE ON REVERSE




In exercise of thc powers conferred by Sub-section (2A) of
Scction 7 of the said Act, 1 also hereby require you to pay simple
interest at the rate of 7.35% per annum on the above sum till its
final payment being the current rate of interest as per the Interest
Act, 1978,

In case the said sum is not paid within the said period or in the
said manner, it will be recovered as arrears of land revenue through
the Collector.

SCHEDULE

The said piece or parcel of land Msg. about 317.73 sq.mts. or
thereabouts situated at Shalimar, P.T.R. Siding No.16, Howrah, P.S.
Shibpur, District and Registration District Howrah. It is bounded on the
North partly by the Trustees’ land occupied by Nalini Behari Sett and
partly by strip of open land used as Railway margin of safety alongside
Railway Track, on thc East by the Trustees’ land occupied by M/s.
Upendra Mallick & Co., on the South partly by the Trustees’ land
occupied by M/s. Upendra Nath Mallick & Co. and partly by Trustees’
land used as Road, on the West by the Trustees’ land occupied by Nalini
Behari Sett.

Trustees’ means the Board of Trustees of the Port of Kolkata,

Sy TR
"-\-'2\: By «
b

Dated: 07.05.2019 Sigﬂatu/}“d'éofthe

/ / Estate Officer
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Court Room At the 1%t Floor
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BOARD OF TRUSTEES OF THE PORT OF KOLKATA
-Vs-
M/s. Tata Scob Dealers Cal Ltd. (as O.P.)

Form of order under Sub-section (2) and (2A) of Section 7 of the Public
Premises (Eviction of Unauthorised Occupants) Act, 1971

To

M/s. Tata Scob Dealers Cal Ltd.
20, Strand Road,

Kolkata 700001

AND also at Beside PTR Siding no. 16,
Shalimar, Howrah 711102

Whereas I, the undersigned, am satisfied that you are in
unauthorised occupation of the public premises mentioned in the Schedule
below:

And whereas by written notice dated 16.01.2017 vou were called
upon to show cause on/or before 25.01.2017 why an order requiring you to
pay damages of Rs. 1,02,483/- (Rupees One Lakh Two Thousand four
hundred and eighty three only) together with compound interest for
unauthorised use and occupation of the said premises, should not be
made.

And whereas yvou have failed to represent the instant proceedings
inspite of repeated chances given to you. As such no evidence have been
produced by you in support of your case.

Now, therefore, in exercise of the powers conferred on me by Sub-

section (2) of Section 7 of the Public Premises (Eviction of

PLEASE SEE ON REVERSE
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Unauthorised Occupants) Act 1971, I hereby order you to pay the
sum of Rs. 1,02,483/- {Rupees One Lakh Two Thousand four hundred
and eighty three only) for the period 01.09.2014 to 12.08.2016
assessed by me as damages on account of your unauthorised
occupation of the premises to Kolkata Port Trust by 31.05.2019.

In exercise of the powers conferred by Sub-section (2A) of
Section 7 of the said Act, I also hereby require you to pay simple
interest at the rate of 7.35% per annum on the above sum till its
final payment being the current rate of interest as per the [nterest
Act, 1978.

In the event of your refusal or failure to pay the damages
within the said pcriod or in the manner aloresaid, the amount will

be recovered as an arrear of land revenue.

SCHEDULE

The said piece or parcel of land Msg. about 317.73 sqg.mts. or
thereabouts situated at Shalimar, P.T.R. Siding No.16, Howrah, P.S5.
Shibpur, District and Registration District Howrah. It is bounded on the
North partly by the Trustees’ land occupied by Nalini Behari Sett and
partly by strip of open land used as Railway margin of safety alongside
Railway Track, on the East by the Trustees’ land occupied by M/s.
Upendra Mallick & Co., on the South partly by the Trustees’ land
occupied by M/s. Upendra Nath Mallick & Co. and partly by Trustees’
land used as Road, on the West by the Trustees’ land occupied by Nalini
Behari Sett.

Trustees’ means the Board of Trustees of the Port of Kolkata.

Dated: 07.05.2019 - . Signature ame

Estate Officer




~Estate Officer, Kolkata Port Trust T
& 'Appointed by the Centraj Govt. Under Section 3 of the Pl;{bli_c Premises : )
d viction of Una u_thoris__ed Occupants) 'A.clt 1971 &

ol SIS SO g 5
| 'BOARD OF TRUSTEES OF THE PORT OF KOLKATA
e Leobh dealany Cak, b

Present: A. Raut, Resolution Officer, Legal o
G gt w7 ~For Kolkata Port Trust (KoPT)
~ Bisakha Pal, Advocate ST s
: _ Advocate For O.P. 1

Ms. Bishaka Pal,
~and informs vide | _
with the present prdcéeding‘,
Calcutta has been pleased

- Petition being W.P. No.' 172 of 201

3Advocate'_'_appears-. befo:fe_:_' this Forju'm' '
etter dated 09.04.,

}.2019 that in the Writ
9 filed in. connection _
the ‘Hon’ble High Court,
to extend ‘the time for

- submitting the written notes of argume
| from 05.04.2019 before the Ld. Estate O

nt for a fortnight -
fger | el ]
Representative " of KoPT submits in same line "as
! Submi_tted_ by the representative of O.P. - i
He’a'rd the submissions and considered the matter. In
~due compliance to the Order passed by Hon’ble Justice -
* Subrata Talukdar of High Courf Calcutta, a fortnight’s
time is granted from 05.04.2019 to both the parties for
- ﬁlling written notes of argument, if any. Thereafter, I will
take up the matter for passing final order, - I

-1 make it clear that 01'11}_? after receiving the wi"it_ten notes
of '_ar_gumertt within the time frame set by the Hon'’ble
“High Court, Calcutta, the matter will be decided finally
on the basis of such written notes of argu.ment/ s along
with other relevant documents filed 'so far before -this
Forum by the respective parties. L -

All concerned are directed to act accordingly. The,
parties are directed to collect certified copy of this __
Order ~from  the department, with = appropriate -

- authority. # g
) _|4 - -J I
i, % iy ‘f--'/, ____ : o
* (SatyalfraterSinha)

ESTATE OFFICER
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FINAL ORDER

‘e matter is taken up today for final disposal. Factual
aspect involved in this matter is required to be stated
‘n a nutshell in order to link up the chain of events
lcading to this proceedings. A plot of land measuring
About 317.73 sqm, comprised under Plate No.HL-434,
Gituated at Shalimar PTR Siding no. 16, Howrah,
‘Thana-Shibpur Police Station, was allotted to M/s.
Pata Scob Dealers Cal Ltd. (O.P. herein) by Kolkata
port Trust (KoPT), Applicant herein, on short term
lease basis, w.ef 01.08.1945. It 1s the case of KoPT
that said O.P. not only defaulted in making payment of
rontal dues but also parted with possession in favour
of rank outsiders and made unauthorised construction
in the public premises in question. On the above said
arounds, the said short term lease granted by KoPT to
O P. was determined/terminated by issuing Notice to
Ouit dated 08.08.2014 but O.pP. failed and neglected
s hand over possession ol the public premises in
(question to the Port Authority.

On ihe basis of KoPT’s application before this Forum,
dated 07.10.2016, this Forum of Law [ormed its
opinion to proceed against O.P. under the relevant
provisions of the Act and issued Show Cause Notice
u/s. 4 of the Act {for order of eviction) and u/s. 7 of
the Act (for recovery of rent, damages, interest etc), all
dated 16.01.2017.

I is seen [rom record that one of the letters sent to the
¢).P. through registered post returned undelivered with
the postal endorsement  as “insufficient address”.
bersonal service of the Notice/s was effected on one
Madhu Kant Surelia who was present in the public
premises and received the same on 16.01.2017 on
Lhehalf of the OP. On 17.02.2017, a Vakalatnama
signed by said Madhu Kant Surelia as Proprietor ol
Jugmug Containers, in favour of 8hri Puspal
Chakraborty and Shri Suman Pathak, Advocates was
fled before this Forum with prayer for adjournment by
said Shri Puspal Chakraborty, Advocate. On the next
date of hearing i.e. 17.03.2017, an application praying
for adjournment was again filed by said Shri Puspal
(‘hakraborty, Advocate. This was followed by another
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application for adjournment filed on 24.04.2017 by
oq - 04 - ,;Lc- | C? Shr: Suman Pathak, Advocate. Finally on 08.05.2017 a

Written Objection came to be [iled by said Madhu Kant
Surelia claiming to be representative of the O.P. i.e.
M/s. Tata Scob Dealers Cal Ltd.. , annexing therewith
an Affidavit and a photocopy of a Power of Attorney
daled 10.04.1993. KoPT vide their application dated
09.06.2017 filed comments against the said Written
Objection. On 14.06.2017, said Madhu Kant Surelia
filed a Reply to the Show Cause Notice/s issued to the
().P. by this Forum. This was duly replied to by KoPT
vide their application dated 12.07.2017. In order to
ascertain the actual situation through local inspection,
this Forum directed for a joint inspection of the
premises which was carried out by all concerned on
28.07.2017 and report thereof was filed before this
IForum. Howcver the same was objected to by Shri
Suman Pathak, Advocate and said Madhu Kant
Surclia filed an application on 23.08.2017 (styled as
sur-rejoinder) objecting to the said local inspection
and also praying for cross-examination ete of the KoPT
Officials who conducted the inspection jointly with him
or his representatives. Against such background, KoPT
caume  up  with an  application dated 22.09.2017
annexing the vital documents it intends to rely upon
and claiming that vacant land was allotted to the O.P.
whereas unauthorized constructions are now standing
on the public premises, as confirmed through the joint
inspection. An application styled as a Reply thereafter
came to be [iled by said Madhu Kant Surelia claiming
that the structures are partial temporary construction
cte, Another application came to be filed by said
Madhu Kant Surelia on 21.02.2018 claiming that the
provisions of the Civil Procedure Code (CPC, in short)
and the Evidence Act are applicable to the instant
proceedings and also claiming to be entitled to
cxamination by way of trial. This Forum, vide Orders
dated 14.03.2018 and 04.05.2018 made it amply clear
that CPC and Evidence Act are notl at all applicable in
the proceedings under the P.P. Act and also that there
15 no scope for entertaining the interim applications
one alter the other. It was also made clear that the
power u/s 8 ol the Act is an enabling provision, to be
used in deserving circumstances. The numerous

&
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stiempts on the part of the said Madhu Kant Surelia to
drag on with the proceedings was also highlighted. It
was at this juncture, that Madhu Kant Surelia came
up with a plea that original contractual documents
hhas not been produced by KoPT. For the sake of
natural justice, this Forum directed KoPT to produce
the original documents forming the contract between
the parties (in this case, registered lease deed between
the KoPT and the O.P) and such order was duly
complied with by KoPT by producing the certified copy
ol the said lease deed as forwarded by the District
Sub-Registrar I, Howrah,
Forum in the presence of the representative of said
Madhu Kant Surelia. Even in such a situation, an
alfidavit dated 19.09.2018 to the effect that no original
documents were available with “Madhu Suralia”,
to be filed under signature of Madhu Kant Surelia.
Due to  such name as well as
corrections/additions in the Affidavit, the same was
rejected vide order dated 19.09.2018. However, taking
the repeated objections of the
representatives of Madhu Kant Surelia as also to
¢nsure natural justice, a joint re-inspection of the
premises was again ordered vide the same order, and
such re-inspection took place on 14.03.2019 in the
presence of the KoPT Officials as well as Madhu Kant
Surclia and his representatives. Apparently, the report
of such reinspection was prepared during the course of
the day but Madhu Kant Surelia and his
representatives refused to sign the same. Finally, on
19.03.2019 the said representatives (without written
authority) of Madhu Kant Surelia signed the report
before this Forum. Hearing was concluded and an
opportunity was granted to all concerned to file written
notles ol arguments with supporting documents, if any,
on 02.04.2019. On 02.04.2019, instead of filing
written notes, again an application styled as an

to the satisfaction of this

came

anomalies in

nto  account

“[ixception” to the joint inspection conducted on
14.03.2019 came to be filed under signature of Madhu
Kant Surelia. It was claimed by Bisakha Pal, Advocate,
cluiming that her client M/s. Tata Scob Dealers Cal
id.. and another has filed Writ Petition before the
Hion'ble High Court, Calcutta challenging the order

dated 19.03.2019 of this Forum. The said recalling
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application was however rejected by a speaking order

~and the next date was fixed on 09.04.2019 for filing of

Written Notes of Arguments by the parties. However,
mnstead of filing written notes, on 09.04.2019 said
B3isakha Pal, Advocate, appearcd before the Forum
with submission that the Hon’ble High Court, Calcutta
has extended the time for submitting the written notes
of argument for a fortnight from 05.04.2019. In due
compliance to the Order of the Hon'ble High Court,
Calcutta (in W.P. no. 172 of 2019), this Forum
inmmediately extended the time and allowed a
lortnights time from 05.04.2019 to both the parties for
liing written notes of arguments, if any. It was made
clear vide the said Order dated 09.04.2019 of this
Forum that upon receiving such written notes within
the lime frame set by the Hon’ble High Court,
Calcutta, the matter will be decided finally. 1t is seen
from record that on 19.04.2019 (i.e. upon expiry of the
said  fortnights  time  from 05.04.2019}  the
representative of Madhu Kant Surelia namely Bisakha
Pal, Advocate, instead of filing the said written notes,
preferred  another application dated 19.04.2019
intimating that an Appeal has been preferred against
the Order dated 05.04.2019 of the Hon’ble High Court,
Calcutta, and prayed for two weeks time. Today, i.c.
U7.05.2019 when | have taken up the matter for final
disposal, 1 find that till date Madhu Kant Surelia or his
representatives has neither filed the written notes nor
tiled any Order of the Hon’ble High Court, Calcutta or
any other Forum of Law staying or varying the Order
dated 05.04.2019 of the Hon’ble High Court, Calcutta
i W.P. no. 172 of 2019. That being so, 1 am
proceeding to deliver the final order on the basis of the
materials on record and the submissions of the
partics, keeping in mind the deeision dated
05.04.2019 of the Hon’ble High Court, Calecutta,

it is seen from the record that the allegations of the
Port Authority against the O.P. herein (M/s. Tata Scob
Dealers Cal Ltd.) for determination of the lease, is
three-fold, i.e. non-pavment of rent and taxes,
tunauthorized construction and unauthorized parting
with possession to rank outsiders. During course of
hearing, no Director, Officer or Staff of the O.P,

&
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a0 Company appeared before this Forum. The only person
| who appeared was one Madhu Kant Surelia, who
@ F 5 119] claims to be a representative of the O.P. Company in

the form of holder of a Power of Attorney dated
10.04.1993. The first and foremost question to be
decided by this Forum is whether, said Madhu Kant
Surelia can be said to be a valid representative of the
().P. Company, or in other words, whether the O.P.
Company can be said to have contested the case
through said Madhu Kant Surelia. Upon holistic
consideration of the entire facts and gamuts of the
case, it is my slrong view that O.P. Company is neilher
in possession of the public premiscs nor 1S 1IN any
manner interested in the property in question. It is
also my conclusion that Madhu Kant Surelia cannot
e said to be a present representative of the O.P.
Company and he is contesting the instant case solely
in his personal capacity. My conclusion is based on
Lie following facts:

i) Originally, the registered lease was entered
into with KoPT by M/s Tata Scob Dealers Cal
Ltd. whose Directors signed the said lease on
behalf of the O.P. Company.

1) The three Notice/s issued by this Forum u/s
4 and 7 of the P.P. Act {all dated 16.01.2017]
in the name of the O.P. Company and sent
through registered post were returned back
with  postal endorsement  “insufficient
address”. When the said Notice/s were served
on the public premises by way of hand
delivery, they were however all received by
Madhu Kant Surelia, claiming to be signing
on behalf of the O.P. Company. As per
Affidavit dated 08.06.2017 (sworn before
Judicial Magistrate 1st Class, Howrah) filed
before this Forum, Madhu Kant Surelia,
Madhu Kant Sharma and Madhu Surelia are
the same and identical person.

1) The Vakalatnama in the name of Shri Puspal
Chakraborty & Shri Suman Pathak was
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Vi)

vil)

vili)

signed by Madhu Kant Surelia as Proprietor
of “Jugmug Containers”.

Adjournment Petitions were thereafter filed
before this Forum on behalf of “Jugmug
Containers”.

On query by this Forum as to the capacity of
Proprictor of Jugmug Containers to represent
the O.P. Company, a submission was made
for the first time on 08.05.2017 by an
Advocate (without written authority)
appearing on behall of Madhu Kant Surelia
that by the strength of a Power of Attorney
dated 10.04.1993 he is authorised to
represent the O.P. Company.

Thereafter, a photocopy of a Power of
Attorney (apparently, notarised) was
produced before this Forum by Madhu Kant
Surelia. No original document was ever
produced before the Forum.

The said Power of Atltorney empowers Madhu
Kant Surelia to practically perform all
functions in relation to the demised public
premises, such as, take all steps with respect
to the maintenance and business of the
Company, to make all payments with regard
to the leasc rentals to the Port Trust
Authorities, to allow the Port Trust
Authorities to inspect ete., to represent the
Company before any Court of Law, Tribunal,
Forum etc.

Though the said document purports to
convey so much authority to Madhu Kant
Surelia, it is an unregistered document and
never been re-validated after 1993. The
document also does not portray why so much
authority is required to be given to Madhu
Kant Surelia and in what capacity.
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Surprisingly, the Company does nol cven
issue a single letter/communication during
the entire proceedings, to delend itself or
atleast to convey and confirm  ifs
representation through Madhu Kant Surelia.

More surprisingly, an Affidavit is sworn by
Madhu Kant Surelia on 08.05.2017 that he
mistakenly appeared before this Forum on
earlier occasions as the Proprietor of
“Jugmug Containers” since at that time the
Power of Attorney dated 10.04.1993 could not
be handed over to his Advocate-on-Record as
the same was not in his custody due to
inadvertence. This is an unbelievable
statement of Madhu Kant Surelia. How is it
possible that Madhu Kant Surelia was simply
ignorant and forgetful about the Power of
Attorney of 1993 although he boasts to be
representative of 0O.P.  Company while
receiving the Notice/s ufs 4 & 7 of the Act in
the year 2017.

From the bank statement produced by
Madhu Kant Surelia, 1t is scen that
apparently some payments have been made
to KoPT not only from the personal bank
account/s of Madhu Kant Surclia but also
from the bank account/s of “Jugmug
Containers” (maintained in Punjab & Sind
Bank). It is seen that Madbu Kant Surelia
made applications to Punjab & Sind Bank, In
the letter-head of Jugmug Containers.
Morcover, from the copy of the cheque/s
produced by Madhu Kant Surelia himself, it
is seen that he had apparently made certain
payments to KoPT signing thereby as
Proprietor of Jugmug Containers.

During joint inspection held on A8 0T.2017
and 14.03.2019. no trace of the O.P.
Company was found at the premises.
Whereas, business is being conducted in the
public premises by Madhu Kant Surelia.
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(’Z?} A 7’&-‘17 O.P. Company appears neither before this

Forum nor before the Honble High Court,
Calcutta. The Writ Petition before the Hon’ble
High Court, Calcutta is filed in the name of
the O.P. Company through the pen of none
other than the said Madhu Kant Surelia only.

xtv]  Madhu Kant Surelia claims in the application
filed on 21.02.2018 that the registered office
of the O.P. Company is at the demised
premiscs itself. This is in stark contradiction
to the ground realities where there is no
existence of the O.P. Company in the public
premises in question. Moreover, no docurnent
(such as trade license, certificate of
enlistment  of  Municipal Authoritics, iax
statements ete in the name of O.P. Company)
has ever been produced before this Forum
which shows that O.P. Company is carrying
on its business in the public premises in
quceslion.

Perusal of the above makes it ample clear in my mind
that existence of O.P. Company in the public premiscs
o question is a hoax and the O.P. Company has
abandoned the public premises in favour of Madhu
hant Surclia, who in order to lend legality to his
otherwise 1illegal and unauthorized occupation has
procured a Power of Attorney, which, even if genuine,
cannot come to his protection. In my firm view, it is
not a case of a simple Power of Attorney holder at all
but it is an instrument {o belool the public authorities
and the respected Judicial Fora. Such a Power of
Altorney must not be given a literal interpretation but
must be pierced apart to extract the real intention
behind such document. Behind the garb of a Power of
Authority, 1 {ind that complete posscssion, full control
and exclusive usc and occupation with right to do any
husiness on the property has been granted to the said
Madhu Kant Surelia which clearly establishes parting
ol possession and abandonment in favour of a
complete sfranger. As is judicially established, in order
lo constitule parting with possession, there must be a
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(ransfer of an exclusive right to enjoy the property,
which is exactly the situation in the case in hand.
Vioreover, most surprisingly, the same Madhu Kant
Surelia is also claiming to be the Power of Attorney
holder in respect of another adjacent occupation in the
name of another Company (whose proceedings 1s
underway separately) with whom the plots have been
amalgamated, as revealed through joint Inspection. I
f4il to understand why the different occupations in the
locality of the public premises would leave their full
possession and control in the hands of one Madhu
Kunt Surelia who has no connection whatscever with
the said Companies. 1 can only conclude that the said
Power of Attorneys have been prepared/procured for
the purpose of contesting the subject eviction
proceedings and such being the case, I am not at all
inclined to protect the occupation of O.P. and/or
Madhu Kant Surelia any longer, at the cost of the
public exchequer.

Iiscussions against the foregoing reveals that the
contention of KoPT against the O.P. Company of
. nauthorized parting of possession, is very much true
and correct. Such being the case, the submissions of
Madhu Kant Surelia or Ld Advocates on his behalf
(with or without authority) cannot be treated as
submissions of O.P. Company and as such, the matter
is decided ex-parte O.P. As regards the submissions by
or on behalf of Madhu Kant Surelia, [ treat them as
~ubmissions of a stranger in occupation as by virtue of
the P.P. Act, all persons interested in the property are
cligible to participate in the proceedings. But 1 must
4dd that Madhu Kant Surelia has failed to justify his
prolonged use and occupation of the premises. Even if
e is seen as representative of O.P. (for the sake of
argument, not admit ting) then also the breach of non-
1)L1\,f'nem of rent and taxes is very much glaring from

e statements of accounts produced before me by
:\oPT Certain documents showing erratic and
inconsistent payments have been produced by Madhu
Kant Surelia, but no comprehensive statement has
been produced refuting each and every month’s claim
of KoPT. As regard unauthorized constructions, it is
rightly pointed out by KoPT that “a plot of land” had
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({L been handed over to O.P. Company as is clear from the

_ Certificate of Possession dated 22.04.1944. That being
28 KO ] | so, any construction on the demised land requires not
only the sanction of the Port Authority but also the
concerned Municipal Authorities which are altogether
zi%‘)qc—‘nt in the instant case. It is revealed through joint
inspection that huge structure is standing on the land
(that too amalgamated with adjacent occupations) and

no effort has been made by Madhu Kant Surelia to

cvenn justify such construction, much less produce
sunctioned plans thereof.

VMuch effort has been laid on behalf of Madhu Kant
Surelia to the pleas of leading “oral evidence” before
this Forum followed by “cross-examination”. I have
aircady dealt with such submissions in my orders
dated 14.03.2018, 04.05.2018, and 02.04.2019 to the
cifect that the rigours of the C.P.C. and the Evidence
Act are not at all applicable in the proceedings under
the P.P. Act, which are, by their very nature, summary
proceedings requiring time bound and quick disposal.
Al the cost of repetition, I must say that the P.P. Rules,
1971 very clearly lays down that the Forum is to take
note of enly the “summary” of the cvidence and as
such [ do not find any need for examination and cross-
cxamination of parties in the instant case, when
documentary evidence to my satisfaction has alrcady
been produced by KoPT. | take note of the fact that
() P. is absent and apparently the only person affected
iy the procecdings i.e. Madhu Kant Surelia has failed
lo produce any document whatsoever to justify the
constructions in question. T also take note that said
Madhu Kant Surelia has not produced sufficient or
sustifying document/evidence which shows that KoPT
has at any point ol time accepted *“rent” after
determination of the relationship with the O.P. | must
not also forget that said Madhu Kant Surelia has also
failed to establish himself as representative of O.P.
Company despite long drawn proceedings. Now, when
Madhu Kant Surelia is not in a position to produce
any cogent defence at all, [ do not think any
mcaningful purpose will be served by examination and
cross-cxamination of the parties. It 1s my firm
conviction that in the facts and circumstances of the @
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case, such plea is only intended to drag and dclay the
proceedings further, and in a way abuse of the spirit of
the P.P. Act, 1971. 1 therefore conclude that this is not
at all a fit case for exercising any such power u/s 8 of
Lhe Act at all.

ioffort has also heen made on the part of Madhu Kant
surelia to question the jurisdiction of this Forum to
deal with the instant proceedings, citing the decision
ol Hon’ble Supreme Court in the case of Suhas H.
Pophale v. Oriental Insurance Co. Ltd. However, I
must say that 1 am not at all inspired by such
submission. The public premises in question, belongs
io the Kolkata Port Trust, a statutory authority of the
Central Government, the land owned by whom always
satisfied the definition of “public premises”, be it prior
to 1958 or not. There is nothing in the P.P. Act or in
the said judgment of the Hon’ble Supreme Court which
debars  the Estate Officer from adjudicating over
icase/license entered into prior to 16.09.1958, in
respect of such categories of public premises. In my
view, the case in hand is clearly distinguishable from
the one forming the subject matter before the Hon'ble
Supreme Court in Suhas H. Pophale v. Oriental
insurance Co. Ltd. and such distinction has also been
recognized by Hon'ble Justice Dipankar Datta of
tlon’ble High Court, Calcutta in Judgment dated
15.09.2014 in WP no. 15067 (W) of 2014, M/s B C
Shaw & Sons v. The Union of India & Ors. Thus, I find
no scope to accede to the submission on behalf of
Madhu Kant Surelia.

Discussions against the foregoing reveals that the
Notice to Quit dated 08.08.2014 as issued by KoPT is
very much valid, enforceable and in accordance with
luw. As per Section 2 (g) of the P.P. Act, 1971, the
~unauthorized occupation”, in relation to any public
oremises, means the occupation by any person of the
public  premises without authority for such
occupation  and  includes the continuance in
occupation by any person of the public premises after
‘he authority (whether by way of grant or any other
node of transfer) under which he was allowed to
occupy the premises has expired or has been
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4 Pe determined for any reason whatsoever. In my view,
said provision is squarely attracted in the instant case,

&} -5 14 I for the reasons | have recorded above. Moreover, I find
lrom the lease deed in question that KoPT is very
much within its rights to determine the relationship by
virtue of this Notice to Quit. In such a situation, when
a stranger/rank outsider is carrying out commercial
activity in a public premises belonging to the statutory
authority, that too by amalgamating the adjacent plots
ol land without any authority whatsoever, this Forum
cannot sit silent. 1 find that this is a f{it case for
passing order of eviction against O.P. and Madhu Kant
Surelia, and hence, being satisfied as above, 1 hereby
issue order of eviction u/s. 5 of the Act on the
following reasons/grounds:

L. That O.P. Company has [ailed to appear
before this Forum and failed to submit its
Reply to the Show Cause Notice u/s.4 and 7
of the Act in spite of sulficient chance.

2. That O.P. Company has failed to bear any
witness or adduce any evidence in support of
its occupation into the public premises in
spite of sufficient chance.

5 That in gross violation of the condition of
tenancy as granted by the Port Authority,
O.P. Company has abandoned the public
premises in favour of a rank outsider, namely
Madhu Kant Surclia alias Madhu Surelia
alias Madhu Kant Sharma who 1is in
enjoyment of the public premises in question
by way of commercial establishment.

4. That O.P. Company has clearly parted with
possession  of  the public  premises
unauthorizedly without having any authority
under law.

That unauthorised constructions have been
erected in the public premises in guestion

&

U1
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2L 7 without having any approval of KoPT or the
concerned Municipal Authority or the other
Authorilies in guestion.

6. That the Notice to Quit / e¢jectment notice
dated 08.08.2014 as i1ssued by the Port
Authority 1s valid, lawlul and binding upon
the parties.

7, That O.P. Company was clearly a defaulter of
rent and taxes, at the time of {ssuance of the
said Notice to Quit.

8. That O.P. Company has lost its authority to
occupy the public premises alter
determination/termination of the lease as
mentioned 1in the notice to Quit dated
08.08.2014.

9. That O.P.’s occupation and occupation of any
outsider into the public premises is wrongful
on and from the date of coming into effect of
the Notice to Quit dated 08.08.2014 and O.P.
is llable to pay damages for such
unauthorized use and occupation of the
public premises upto the date of handing over
of clear, wvacant and unencumbered
posscssion to the Port Authority.

ACCORDINGLY, [ sign the formal order of eviction u/s.
5 of the Act as per Rule made there under, giving 15
days time to O.P. and any person/s whocever may be mn
occupation, to vacate the premises. I make it clear
that all person/s whoever may be in occupation,
including Madhu Kant Surelia alias Madhu Surelia
alias Madhu Kant Sharma, are liable to be evicted by
this order and the Port Authority is entitled to claim
 damages for unauthorized usc and occupation of the
property against O.P. 1n accordance with Law up to

the date of recovery of possession of the same.
L/
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4'7-\ I am satisfied that a sum of Rs. 2,47,175/- for the
o —————— Ipcriod 31.03.1978 to 31.08.2014 (both days inclusive)
&P s Yy g 's due and recoverable from O.P. as arrcars of rent and
the arrear rental dues as aforesaid, shall be payable by
©W.P. to KoPT on or before 31.05.2019. In terms of
Section 7 (2-A) of the PP Act, 1971, such dues attract
simple interest @ 7.35 % per annum, which is the
current rate of interest as per the Intercst Act, 1978
las gathered by me from the official website of the
State Bank of India) from the date of incurrence of
ltability, till the liquidation of the same, as per the
adjustment of payments, made so far by O.P., in terms
ol KoPT’s hooks of accounts. | sign the formal order
u/s 7 (1) & (2-A) of the Act.

Likewise, I find that KoPT has made out an arguable
claim against O.P., founded with sound reasoning,
regarding the damages/compensation to be paid for
Linauthorised occupation. As such, since the Notice for
Damages was issued for a particular period, I must
say that Rs. 1,02,483/- as claimed by the Port
Authority as damages in relation to the Plate in
question, is correctly payable by O.P. for the period
U1.09.2014 to 12.08.2016 (both days inclusive) and it
15 hereby ordered that O.P. shall also make payment of
the aforesaid sum to KoPT by 31.05.2019. In terms of
section 7 (2-A) of the PP Act, 1971, such dues attract
simple interest @ 7.35 % per annum, which is the
current rate of interest as per the Interest Act, 1978
[us gathered by me from the official website of the
Slate Bank of India) from the date of incurrence of
hability, till the ligquidation of the same, as per the
adjustment of payments, made so far by O.P., in terms
ol KoPT’s books of accounts. | sign the formal order
/s 7 (2) & (2-A) of the Act.

| make it clear that KoPT is entitled to claim damages
against O.P. for unauthorized use and occupation of
the public premises right upto the date of recovery of
clear, vacant and unencumbered possession of the
same in accordance with Law, and as such liability of
O.P. to pay damages extends bevond 12.08.2016 as
well, as the possession of the premises is still with the
.P.. KoPT is directed to submit a statement Q/
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g( 7 comprising details of its calculation of damages after
! 12.08.2016, indicating there-in, the details of the rate
& S Uy f¢?7 of such charges, and the period ol the damages (i.c. till
e date of taking over of possession) together with the
hasis on which such charges are claimed against O.P.,
for my consideration for the purpose of assessment of
such damages as per Rule made under the Act.

\ make it clear that in the event of failure on the part
of O.P. and/or any other person in occupation, to
comply with this Order, Port Authority is entitled to
procced further for recovery of possession in

qccordance with law,

Al concerned are directed to act accordingly.

GIVEN UNDER MY HAND AND SEAL

| //
(SATYABWN HA)

ESTATE OFFICER

w25 AT L EXHIBITS AND DOCUMENTS
ARE REQUIRED TO BE TAKEN BACK
WITHIN ONE MONTH FROM THE DATE
OF PASSING OF THIS ORDER ***




